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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
SOUTHERN DI VI SI ON - FLI NT

In re: C.J. ROGERS, |NC., Case No. 91-20388
Chapter 7

Debt or .

OPI NI ON REGARDI NG EMPLOYNMENT OF AND APPLI CATI ON FOR
COVPENSATI ON OF PULLI AM GRAVES & FOGEL

On January 25, 1993, WIlliam G abscheid, the trustee of
this chapter 7 estate, filed an exparte application to enploy the | aw
firmof Pulliam G aves & Fogel as special environmental counsel. The
application was supported by the affi davit of Lola d ass Gaves, a partner
inthe firm who was designated inthe application as?he prinary attorney”
for the engagenent. Because the application bore the endorsenent of the
United States trustee, it was approved inthe routine perfunctory fashion
in an order dated January 26, 1993.

On August 9, 1993, Pulliam G aves & Fogel fil ed an application
f or conpensati on as speci al counsel tothetrustee. After the notice period
for objections had expired and no party ininterest or the United States
trustee filed any objection, the order all ow ng t he conpensati on cane to ne
for signing.

Incontrast to United States trustee-approved applications for



approval of enpl oyment, however, | scrutinize requests for conpensation
before signing anorder. Wththe fee application before ne, theenormty
of the probl embecane apparent. Noting that ?[t] he prospect of signing an
order allow ng that firmconpensation has caused the Court to reconsider the
appoi ntment,” on Sept enber 15, 1993, | ordered the trustee and invitedthe
United States trustee and the firmto showcause why | shoul d not set asi de
the January 26, 1993 order and why if | did not do so, |I should not
nonet hel ess disqualify nyself from passing upon the fee application.
It isfairly obvious that disqualificationwuldberequiredif
a judge of this Court has afinancial interest--direct or indirect--in any
mat t er before anot her judge of this Court. And the proposition that a
husband ordi narily benefits fromany conpensation paidto hisw feis one
whi ch cannot seriously be questioned. Inplicitly  recognizingthistruism
t he Canons of Ethics and several advi sory opinions treat the judge and his
or her spouse as indistinguishable. Seee.g,Canon 3C(1)(c); Advisory
Opi ni on No. 68; Advi sory Qpi ni on No. 27 (a judge shoul d di squalify hinself
because hi s spouse's indirect financial interest inmtter in dispute
creat es an appearance of inpropriety); Advisory Opinion No. 58 (a judge
general |y shoul d di squal i fy herself fromhearing a case in which apartyis
represented by a law firmin which the judge's spouse is a nenber).
My primary objective in scheduling ahearingwas to determ ne
whet her there were any ci rcunstances that m ght mti gate t he appear ance of

inmpropriety created by this situation. For exanple, perhaps the G aves are



no | onger |iving together as husband and wi fe; or perhaps t hey have separat e
financi al affairs; or perhaps even though sheis apartner inthefirm M.
Graves recei ves no part of the conpensation earned by the firmfor its work
inthis case. Based onthe facts knownto the parties, but not the Court,
it is possiblethat the parties or the United States trustee had al ready
researched the | egal and et hical inplications and had deci ded t hat there was
no i npedi ment to the appointnent.?

Furthernore, aside fromthe ethical inplicationsinvolvedinthis
case, there are statutes and official court rul es which are i nplicated.
E.g.,11 U. S. C. 8327, F. R Bankr.P. 5002, 5004. Courts generally seek the
posi tions and assi stance of the parties beforerulingonjudicial matters.
| ndeed, had a party obj ected to the origi nal exparteappl i cation for approva
of thelawfirm s enpl oynment or noved for ny di squalification, the argunent
woul d surely have been in open court.

Anot her purpose for the hearingwas to determneif it woul d be

equi t abl e to set asi de the appoi ntrrent order.? One factor relevant tothis

The fee application of Hertzberg & Golden, the trustee's
general counsel at the tinme of the appointnment of special counsel,
di scl oses that an unusual anount of tinme (at |east 3.7 hours) was
spent on the proposed appoi ntnment of special counsel. This shows
that at least the trustee was aware of a problem with this
appoi nt mnent. However, neither the application nor the acconpanying
affidavit put the Court on notice that any probl em existed.

That a court has the power to apply 8455(a) retroactively to
correct its own error when a ground for recusal becomes known i s not
i n doubt. Seeliljebergv.HealthServicesAcquisitionCorp.,486 U. S. 847, 861, 108
S. Ct. 2194, 100 L.Ed.2d 855 (1988).
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determ nationis whether the United States trustee was advi sed of the | aw
firm s connection to Judge Graves when that office endorsed the order
approving the firm s enpl oyment. The hearing woul d have all owed ne to
ascertai n whether the United States trustee's consent was ful ly i nforned.
For the reasons whi ch fol |l ow, however, | have deci ded that the hearingis
unnecessary.

Wth respect tothelatter i ssue, the question of whether it
woul d be equi tabl e to set asi de t he January 26t h order presupposes that it
was i nappropriate for mretosignthe order inthefirst instance. Andif
that is the case, thenit would be just as i nappropriate for neto eval uate
t he fai rness of an order settingit aside. The nore | ogi cal procedure under
such circunmstances is for ne to sinply recuse nyself, with the newmy
desi gnat ed j udge det er mi ni ng whet her t he order approvingthe lawfirms
enpl oynment shoul d be set aside.

As for the other reason for a hearing, evidence that conpensati on
tothe firmcoul d not evenindirectly benefit Judge G aves wouldtendto
mtigate the appearance of inpropriety that this situation presents.
However, since entry of the show cause order | have engaged i n further
research and refl ecti on which | eads ne to t he concl usion that, evenif Judge
G aves woul d derive no direct or indirect financial benefit whatsoever from
any conpensation to be awarded to Pulliam G aves & Fogel, | nust

nonet hel ess recuse nysel f.
The rational e for disqualification arises fromthe broadly held



vi ewt hat human bei ngs (and t hus presunmabl y j udges) m ght have a t endency
to favor persons whomt hey knowor wi t h whomt hey have a certain type or
| evel of relationship. Conmunity and | egal norns are such that any acti on
t hat smacks of self-dealingis properly suspect. The "self" in self-dealing
isinnmyviewbroadly defined, and i ncl udes t hose who have (and who are
cl ose to those who have) a relationship in which there exists ongoi ng
(rat her than casual ) conmon duties and responsibilities, acommunity of
i nterests, and the requi renment or contenpl ati on of at | east occasi onal joi nt
action. Such fairly describes the relationshi p between and anong t he
bankruptcy judges in a nultiple judge district.

F. R Bankr. P. 5004(b) prohibits judicial approval of "conpensation
to aperson. . . with whomthe judge is so connected as to render it
i nproper for the judge to authorize such conpensation.” Bankruptcy Rule
5004(a) adopts and applies 28 U.S. C. 8455(a) generally to bankruptcy
proceedi ngs and contested matters. That statute provides:

Any justice, judge or magi strate of the United States

shal | disqualify hinself inany proceedi ngin which

his inpartiality m ght reasonably be questi oned.

The standard set forth in 8455(a) i s an obj ective one, based on
a reasonabl e observer' s belief about thejudge' sinpartiality rather than

the judge's owmn estimationasto his abilitytoinpartially hear a case or

proceedi ng. See,e.g.,Robertsv.Bailar, 625 F.2d 125, 129 (6th Cir. 1980);
Potashnickv. Port City ConstructionCo.,609 F. 2d 1101, 1115 (5th Cir. 1980), cert.

denied, 449 U. S. 820, 101 S. . 78, 66 L. Ed. 2d 22 ( ?Under secti on 455(a), the
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judge i s under a continuing duty to ask hinsel f what a reasonabl e person
knowi ng all the rel evant facts woul d t hi nk about hisinpartiality. If there
i s areasonabl e factual basis for doubting the judge' s inpartiality,
[ he] should disqualify hinmself. . . .”"); InreFulghamEnterprises,Inc.,37 B. R
577, 579 (Bankr. E.D. Mch. 1984) (“Utimately, this type of determ nation
isinformed by a sensitive concern for public confidenceinthejudiciary
. wWll thecreditors, and the public generally, reasonably questionthis
Court's inpartiality?”).

There are actual ly three types of connections to be exam ned
here. First, thereis the connection between a judge and hi s or her spouse.
And t he fact that bride and groomtypically marry their financial fortunes
only partially accounts for the concernregarding ajudge' sinpartialityin
situations |ikethis. The other maj or consi deration, of course, relatesto
t he cl ose enoti onal bond bet ween husband and wife. In ahealthy nmarri age,
each spouse experiences the triunphs and set backs of the ot her al nost as if
t hey were his/her owmn. Thus, even aside fromfinancial concerns, the
connecti on between a j udge and his or her spouseis so closethat their
interests are nearly inpossible to separate.

The second connectionis that between one judge of the Court and
anot her. Although there is no opinion by the Commttee on Codes of

Conduct, 3 directly on poi nt, there are opi ni ons on anal ogous si tuati ons

SThis Committee is charged with interpreting the Code of Conduct
for United States Judges. It has fornmerly been known as the Interim

6



whi ch shed |ight on the issue here.

I n Advi sory Qpi nion No. 38, the Commttee recogni zed that %f the
j udge has been on t he bench for a nunber of years or if heis aclosefriend
of one or nore nenbers of the bench, an additional problemmay arise
relatingtothe. . . appearance [of arelative of one of the judges] before
t he judges of the court.”

| n Advi sory Opi ni on No. 70, the Conmittee suggested a net hod of
det er mi ni ng whet her a j udge shoul d di squalify herself when t he attorney
appeari ng before her is afornmer coll eague onthe bench. The Comrittee
advi sed t hat

[ w] het her personal relationship with a forner
col I eague woul d requi re di squalification depends on
the particulars of that relationship. . . Does the
j udge feel capabl e of di sregardingtherelationship?
Can ot hers reasonably be expected to believe the
relationshipis disregarded?. . . Inapplyingthat
test, the judge shoul d consi der t he cl oseness of the
rel ationship, the |l ength of service together, the size
of the bench, the periodthat has el apsed since t he
former judge |l eft the bench and the nature of the
litigation .

In alarge court, relationshi ps may not have been
close. If the fornmer judge has been a col | eague f or
a short tinme, it may be easier to disregard the
relationship, and norelikely that litigants will feel
it can play no part in the decision. Were the
rel ati onshi p between the sitting and forner judge has

Advi sory Committee on Judicial Activities (1969-73); the Advisory
Comm ttee on Judicial Activities (1973-79); the Advisory Conmmttee
on Codes of Conduct (1980-87). Guideto Judiciary Policies and Procedures, Vol .
1, Preface, p. iii. (Adm nistrative Ofice of the United States Courts,
1990). Hereafter, this Commttee andits predecessors will sinply be called
the Commttee.



been long, close and continuing, the judge's

inmpartiality mght reasonably be questi oned and t he

j udge should carefully consider recusal.[4

Asimlar anal ysis is suggested by the Advi sory Commi ttee on
Bankruptcy Rules. I1ts Note regardi ng Rul e 5004(b) referstothe Note after
Rul e 5002(b), where very simlar terns are used. The Advisory Commttee's
Not e strongl y suggests the result here. The rel evant circunstances for the
j udge t o consi der when det er ni ni ng whet her t he?onnecti on” between t he
attorney and the judge i s so cl ose as to nake the judge's actioninthe case
? mproper” % nclude: the nature and durati on of the connectionw ththe
j udge; whether the connection still exists, [or] . . . when it was
term nated; and the type of . . . enploynent.” See 8 CollieronBankruptcy,
15002. 04 (15th ed. 1993).

Utilizing the pragmati c approach suggested in the Advisory
Conmi tt ee on Bankruptcy Rul es and i n Advi sory Opi ni on No. 70, | recogni ze
that thisisarelatively small court, consistingof only four judges. One
of the nost inportant factors is, as Advi sory Opinion No. 70 put it: 7 he
period that has el apsed since the forner judge | eft t he bench”; or, as the
Advi sory Comm ttee on Bankruptcy Rules put it: ?he duration of the

connection w th the judge; whet her the connectionstill exists”. Inthis

case, of course, thereis no break inthe connection as Judge G aves still

4“That problemarose in this district. |n InreFulghamEnterprises,Inc.,
37 B.R 577 (Bankr. E.D. Mch. 1984), Judge Bernstein followed the
Comm tt ee' s approach when forner Judge Wal ker appeared in a case before him



sits on the bench. Judge Graves and | have been col | eagues for sone ni ne
and a half years. W have socialized not only in sem nars and during
of ficial functions but inpurely social events as well. | consider hima
friend. Andin determ ning whet her an observer m ght reasonably questi on
ny inpartiality, | nust posit an observer who is aware of this relationship.

See, e.g.,United Statesv. Chandler, 996 F. 2d 1073, 1104 (11th Cir. 1993) ( ?The

test under Section 455(a) is whether a[] . . . |l ay observer fully inforned
of the facts on whi ch recusal was sought woul d entertain a significant doubt
about the judge' s inpartiality.”); Roberts,supra;Potashnick,supra. | concl ude,
therefore, that thereis a continuing close?onnection” between Judge
Graves and nysel f.

The third connectionis that of Ms. Graves and the firmof which
sheis apartner. |In Advisory Opinion No. 58, the Comm ttee recogni zed t he
seri ous appear ances probl emwhi ch ari ses when a | awfirmwhi ch enpl oys even
an associatewhois arelative of ajudge appears before that judge. The
opi ni on noted that only upon a very strict show ng, includingthat no part
of the associ ate's conpensationis in any’manner dependent upon the result
of the particul ar case” before the judge, and t hat t he associ ate has no

i nvol venent with the case what soever, may t he j udge not recuse hersel f.
Seealso Advi sory Opi ni on No. 61 ( ?The appearance of an attorney whois a

partner inafirmof which another partner isrelatedtothejudge. . . is
grounds for recusal of the judge.”). Theruleto be derived fromthese

opinionsisthat generally, it isthe better practice for ajudgetorecuse
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himself froma case if a party is represented by alawfirmin which a
partner is related or sufficiently ?connected” with the judge.

An anal ogy can al so be drawn to F. R Bankr. P. 5002(a). This Rule
prohi bits a judge fromappoi nti ng soneone as a trustee or exam ner if the
prospective appointeeisrelatedto the judge. At one time, Rule 5002
prohi bited the judge fromnot only appoi nting atrustee or exam ner but al so
fromapprovi ng t he enpl oynent of a person as the attorney for the trustee,

debt or i n possession or anofficial conmtteeif that personwas relatedto

?any judge of the court”. Former Bankruptcy Rul e 5002. It al so said that
AW henever under thisruleapersonisineligiblefor . . . enploynent, the
person's firm partnership. . . or any ot her formof busi ness associ ati on

or relationship, and all nmenbers, associ at es and prof essi onal enpl oyees

thereof arealsoineligiblefor . . . enploynent.” Wile an anendnment of
the Rulein 1985 resulted in deleting the prohibition on approvingthe
enpl oynent of an attorney because that attorney was rel ated t o any j udge of
t he court, the Rul e continues to recogni ze t he general principlethat when
one menber of thefirmisineligible, thewholefirmisineligible. See
F. R. Bankr. P. 5002(a). It seens, therefore, that the connection between a
partner and her firm is perceived to be so close that no real
differentiation can appropriately be made in npbst cases.

And, for what it is worth, the operative termin Rul e 5004(b) is

person”, which 11 U. S. C. 8101(41) defines as? ncl udi ng an i ndi vi dual ,

partnership, and corporation.” | therefore conclude that | amso connected
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with Pulliam Gaves & Fogel that it woul d be i nproper for neto approveits
conpensati on.

That | eaves t he question of whether | erredin signingthe order
approvi ng t he enpl oynent of that firm Inny opinion, | did. Sincethe
operative terns in both Rul es 5004(b) and 5002(b)--?s0o connected” as to
render the judge's act ? nproper”--are so simlar that the Advisory
Committee's Note for one refers to the other, ny finding that I am?so
connected” to Ms. Graves as to render it ? nproper” for ne to authorize
conpensati on answers t he questi on of whether it was al so i nproper for neto

have approved her enploynent.>®

SEven if | amincorrect in concluding that | should not have
entered the enpl oynment order, there is no doubt that recusal under
Rul e 5004(b) is appropriate. According to a |eading treatise,

In a case where the judge felt that approval of enpl oynent
or appoi ntnment was proper, the judge mght still wish to
defl ect criticismby recusing hinself or herself fromfee
award proceedi ngs.

Presune, for exanple, that three years after |eaving a
firm the judge were to approve the enpl oynment of a forner
partner in a small chapter 11 case. The appoi ntnent m ght
well be proper under Rule 5002(b), but could still be
subject to criticism This criticism would be greatly
reduced if the crucial aspect of the appointnment--fee
award--was left in other hands.

Sensitivity to this issue mnust be stressed, if only
because of the |long standing belief in the existence of a
?bankruptcy-ring.” \Whether this is truth or nyth, Rule

5004(b) is an excellent tool by which the appearance of
i mpropriety can be avoi ded.

8 Collier on Bankruptcy, 15004. 04 (15th ed. 1993) (footnote omtted).
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It isinportant tonoteinthisregardthat former Bankruptcy

Rul e 5002 est abl i shed a perse r ul e whi ch prohi bi ted a bankruptcy j udge from

appoi nting ?an attorney . . . or other professional person pursuant to 8327
or 81103 of the Code . . . arelative of any judge of the court
approving the enploynent . . .” The Advisory Commttee Note to the forner

Rul e 5002 expl ai ned t hat t he Comm tt ee vi ewed t he prohi bition as grow ng out
of 28 U. S. C. 8458. And whether or not the Commttee' s interpretation of
8458 was correct,the fact renai ns that a respected group of jurists and
academ ci ans who sat as an appoi nted conmttee of the United States Suprene
Court, and the Judicial Conference and Congress whi ch approved their
product, thought that the appearance of i npropriety which ari ses when one

j udge of a bankruptcy court approves t he enpl oynent of arelative of anot her

j udge of that court is so great--obvious even--that it necessitated aperse

prohi bition. Al though the prohibitionis nolongerperse, inlight of the
fact that it once was, one woul d be hard pressed to argue that this is not
a situationwhere ajudge's “inpartiality mght reasonably be questi oned.”

11 U.S.C. §455(a).

Al t hough | determ ne that | should not have approved the
enpl oynent of Pulliam G aves & Fogel, for the reasons noted above, | think

it best that anot her judge deci de whet her to set asi de that order and what

628 U.S.C. 8458 provides as follows: ?No person shall be
appointed to or enployed in any office or duty in any court who is
related by affinity or consanguinity within the degree of first
cousin to any justice or judge of such court.”
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consequences fl owfromthat decision. Accordingly, | will enter an order
setting aside the show cause order and di squal i fying nysel f frompassi ng

upon the law firm s application for conpensation

Dat ed: Oct ober 4, 1993.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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